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this system of business was an illegal restraint of trade. The 
California court doubtless felt bound by its earlier determination 
of this question in Grogan v. Chaffee.* These decisions are against 
the present tendency of the courts, Park v. Harttnan, 1 Hill v. 
Gray; 1 though supported by the earlier cases, Ice Co. v. Park;* 
Eilimon Co. v. Carrington, 10 Garst v. Harris. 11 

The decision in the principal case would seem to be unsup- 
portable as applied to ordinary articles; but there may be a valid 
distinction between such cases and a similar right in the producer 
of an article which has a long life, and which is distributed through 
dealers who must give a continued service in connection with the 
article. In such case the retailer is little more than an agent for 
the manufacturer. And it may be argued with great force that 
if the vendor with whom the customer deals, and to whom he 
must look for the necessary service, does not make a fair profit 
out of the sale he cannot afford to give the required service, the 
lack of which will injure the reputation of the article and so greatly 
damage the manufacturer. It is now well settled that it is not 
the fact of restraint, but the reasonableness thereof which will 
control, Nordenfelt v. Maxim Nordenfelt & Co.; 13 Standard Oil Co. 
v. U. S. ;" and it may well be that the benefit to the public in being 
assured of this necessary service — -the value of which to the pur- 
chaser is shown by the policy of the leading automobile companies 
in featuring their service — out-weighs the detriment to the public 
in being deprived of occasional so called "cut price sales." 

For a further discussion of the principles involved in the 
principal case, see 60 Univ. of Pa. Law. Rev., 270 (Jan., 1912). 

C. L. M. 



Criminal Procedure — Extradition — Prosecution for 
Other Offenses— Extradition, in its several phases and with its 
divers attendant problems, has always presented a more or less 
perplexing situation to the American courts. Heterogeneous 
doctrines of state rights, duties and powers have introduced in- 
evitable complications, born of our peculiar political amalgama- 
tion of individual sovereignties. Therefore, the ultimate and 
expected result, diversity of opinion on nearly every point, is 
apparent upon an inspection of the cases. Among these problems, 
none is more contentious than that illustrated by the late case of 
Ex parte Flack. 1 An absconding bank cashier, who had fled to 
New York, was taken back to Kansas on a fugitive warrant charg- 
ing him with forging the name of the maker on a note. While 



• 156 Cal. 611 (1909). 
' 153 Fed. 24 (1908). 

• 163 Mich. 12 (1910). 

•21 How. Pr. 302 (N. Y., 1861) 

10 (1901) 2 Ch. D. 275. 

11 177 Mass. 72 (1900). 
a 1904 A. C. 565. 

M 22I U. S. I (I91l). 



NOTES 497 

awaiting trial, other prosecutions were instituted against him 
charging false and fraudulent alterations of entries upon the books 
of the bank. Motions to quash these informations were based on 
the theory that the defendant could not be prosecuted on any 
charge other than that for which he was extradited. But the 
court decided that he could be tried for any crime committed within 
the jurisdiction. 

There are two distinct lines of decision on the question of 
whether an extradited defendant must answer all charges brought 
against him or only the specific charge for which the extradition 
was secured. The early view was that the prosecution was to be 
limited strictly to the crime charged. 2 Some cases made the 
distinction that the prisoner had to be given an opportunity to 
return to the state from which he was brought before he could be 
re-arrested on another charge, 3 or be re-extradited to a third 
state. 4 However, where the different offenses constituted one 
course of crime, 6 or where the different crimes grew out of the same 
transaction,' the de r endant was not protected. At all events, a 
prisoner, extradited for a certain crime could be tried fof a lesser 
offense included in it. 7 If a prisoner voluntarily returned to the 
state where he was indicted, he thus submitted to its jurisdiction and 
could not object to being tried upon any charge brought against 
him. 8 

At the present time, the weight of authority seems to have 
come around to the view that a fugitive from justice, who 
is brought back from another state, should not be accorded any 
greater privileges than if he had been apprehended within the 
jurisdiction. In other words, a person, having been extradited, 
can be tried for any offense whatsoever. 9 

This attitude of the courts is difficult to reconcile with the 
doctrine of Kentucky v. Dennison, 10 to the effect that although 
extradition is provided for by the Federal Constitution," and the 
right of one state to demand such extradition of another is ab- 
solute, yet the duty to comply rests solely on the honor and good 
faith of the individual states. There is no power in any branch 

1 129 Pac. Rep. 541 (Kan., 1913). 

J State v. Hall, 40 Kan. 338 (1888); In re Cannon, 47 Mich. 481 (1882); 
In re Fitton, 45 Fed. 471 (1891). 

'State v. McNaspy, 58 Kan. 691 (1897). 

* In re Hope, 10 N. Y. Suppl. 28 (1889). 
'State v. Dunn, 66 Kan. 483 (1902). 

•Waterman v. State, 116 Ind. 51 (1888); Harland v. Territory, 3 Wash. 
Terr. 131 (1887). 

'State v. Walker, 119 Mo. 467 (1894); Com. v. Johnston, 2 Pa. Distr. 673 
(1892). 

* State v. McNaspy, 58 Kan. 691 (1897). 



•Lascelles v. Georgia, 14*8 U. S. 537 (1892); Williams v. Weber, 1 Colo. 
App. 191 (1891); State v. Stewart, 60 Wis. 587 (1884); Com. v. Wright, 158 
Mass. 149 (1893); Carr v. State, 104 Ala. 4 (1893). 



10 Kentucky v. Dennison, 24 Howard 66 (U. S. S. C, i860). 
u Const, of the U. S., Art. IV, Section 2. 
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of the Federal government to compel its enforcement. That being 
the case, the state to which a man had fled might be induced to 
give him up if he were charged with one crime, and not, if with 
another. Now if, after being returned, the defendant were to be 
tried upon a different charge, that would be extremely bad faith 
with the surrendering state, as well as with the prisoner. 

In conclusion, it is interesting to note, in this connection, 
that if a man is tricked into the jurisdiction, or is kidnapped and 
forcibly carried back, he, nevertheless, has no defense on that 
score. 12 

/. F. N. 



Damages — Loss of Wife's Services — Proximate Cause — 
The Court of Appeals of New York, held in a recent decision 1 that 
a husband may maintain an action for damages for the physical 
illness of his wife, consequent upon mental anguish caused by the 
publication of words reflecting upon her character, which were 
libelous per se. The court proceeded upon the ground that* the 
rights of the husband were co-extensive with those of the wife; 
that if she could recover damages for such injuries, he could also. 
The primary inquiry of the Court was as to the measure of dam- 
ages recoverable by the wife if she had brought suit instead of her 
husband. 

Earlier decisions in New York hold that proof of mental dis- 
tress and physical illness resulting therefrom will not give a right 
of recovery either to the person libeled 2 or her husband 3 where the 
alleged defamatory matter is not libelous per se. This view seems 
to represent the trend of modern authority* and to be correct on 
principle. The gist of the action for defamation is the injury to 
the plaintiff's reputation; mental distress and sickness do not 
prove the fact of such injury, but are simply the results of an ap- 
prehension of injury. Baron Bramwell said in Alsop v. Alsop:' 
". . . the law holds that bodily illness is not the natural nor 
the ordinary consequence of speaking slanderous words. There- 
fore, on the ground that the damage here alleged is not the natural 

12 Mahon v. Justice, 127 U. S. 700 (1887). 

1 Garrison v. Sun Printing and Publishing Ass'n, 100 N. E. Rep. 430 (N. 
Y., Dec. 17, 1912) ; affirming 150 App. Div. 689 (N. Y., 1912). 

1 Terwilliger v. Wands, 17 N. Y. 54 (1858). 

• Wilson v. Goit, 17 N. Y. 442 (1858). 

4 Alsop v. Alsop, § H. & N. 534 (Eng., i860); Guy v. Gregory, 9 Car. & P. 
584 (Eng., 1840); Shafer v. Abott, 48 Ind. 171 (1878); Beach v. Ranney, 2 Hill 
309 (N. Y., 1842); Terwilliger v. Wands, supra, which specifically overrules two 
earlier New York decisions; Bradt v. Towsley, 13 Wend. 253 (N. Y., 1841); and 
Fuller v. Fenner, 16 Barb. 333 (N. Y., 1854). Contra, Zeliff v. Jennings, 61 
Tex. 458 (1863). 

6 5 H. & N. 534 (Eng., i860). In Lord Campbell's opinion in Lynch v. 
Knight, 9 H. L. 592 (1861), he said: "I think that Alsop v. Alsop was well de- 
cided, and that mere mental suffering or sickness, supposed to be caused by the 
speaking of words not actionable in themselves, would not be special damage 
to support an action. " 



